T.C. Meno. 2000-132

UNI TED STATES TAX COURT

ROBERT D. MUELLER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 15289-98. Filed April 12, 2000.

P failed to file Federal inconme tax returns for
the years 1986 through 1995. 1In the notice of
deficiency nailed to P, R determ ned that P s proper
filing status for the years before the Court was
single. P was not married during the years in issue,
but was involved in a long-termrelationship with a
sane-sex partner, with whom he shared i ncone and
assets. Held: marital classifications in the Federal
tax code are not unconstitutional; thus P was not
entitled to a filing status other than single. Held,
further, Pis liable for the deficiencies determ ned by
R Held, further, Pis |liable for the additions to
tax under secs. 6651(a)(1l) and 6654, |.R C
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
LARO Judge: On July 6, 1998, respondent issued a notice of
deficiency to petitioner determ ning deficiencies in and
additions to his Federal income taxes for the years and in the
amounts as foll ows:

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1986 $12, 067 $1, 284 $165
1987 6, 675 1,172 225
1988 28, 231 7,058 1, 816
1989 25, 087 6, 272 1, 697
1990 32,125 8, 031 2,103
1991 33, 841 8, 460 1,934
1992 32, 282 8,071 1, 408
1993 31, 642 7,587 1, 265
1994 23, 751 4,617 928
1995 23,426 4,503 944

The issues for decision are:

(1) Whether petitioner is entitled to a filing status other
than “single” in recognition of his claimthat he has an
“econom ¢ partnership” with a sane-sex individual wth whom he
resided from 1989 to 1996; (2) whether petitioner is liable for
the additions to tax determ ned by respondent under section
6651(a)(1); and (3) whether petitioner is liable for the
additions to tax determ ned by respondent under section 6654. W
hold for respondent on all issues.

Unl ess otherw se stated, section references are to the

I nternal Revenue Code in effect for the years in issue, and Rul e
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references are to the Tax Court Rules of Practice and Procedure.
Dol I ar amounts are rounded to the nearest dollar.
FI NDI NGS OF FACT

Petitioner resided in Chicago, Illinois, when he petitioned
the Court. Petitioner did not file Federal income tax returns for
any of the taxable years 1986 through 1995. During these years
petitioner earned the bulk of his income by working as a conputer
programer/consul tant for various conpani es and hospitals.
Petitioner also had small anmobunts of interest and capital gain
i ncome in 1987.

Petitioner made no estimated tax paynents to the Internal
Revenue Service with respect to any of the years in issue.

However, petitioner had the follow ng anmounts withheld fromhis

wages:
Year W't hhol di ng
1987 $1, 986
1993 1, 295
1994 5,283
1995 5,413
Petitioner is honosexual. In 1989, petitioner began a

relationship with another man whom petitioner describes as his
roommat e and partner. From 1989 through 1995 petitioner and his
partner resided together and shared assets and incone.

Petitioner was not married (to his partner or anyone el se) as of
Decenber 31 for any of the taxable years 1986 through 1995. 1In

the notice of deficiency nailed to petitioner, respondent
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determ ned that petitioner's proper filing status for incone tax
pur poses for each year before the Court was single. Accordingly,
respondent cal cul ated the deficiencies and additions to tax using
the tax rates applicable to unmarried individuals pursuant to
section 1(c).
OPI NI ON

Petitioner does not challenge the facts on which
respondent’s determ nations are based.! Petitioner’'s sole claim
in this case is that he should be accorded married, rather than
single, filing status on his tax returns for the years 1989 to
1995. Petitioner does not claimto have ever been marri ed.
Rat her, petitioner argues that he had an "econom c partnership”
with his roommate and that he was unconstitutionally denied the
opportunity to file a joint tax return with himin recognition of
such partnership. Petitioner references a nunber of
constitutional provisions, but we understand the crux of
petitioner’s constitutional claimto be that the tax code’s
unequal or differential treatnment between married taxpayers and
unmarried persons in an econom c partnership constitutes a

violation of the due process notions inplicit in the Fifth

1At trial petitioner alleged for the first tine that he had
suffered several theft |osses during the years at issue.
However, petitioner failed to substantiate any such | osses and
abandoned t he argunent on brief.
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Amendnent and of the equal protection standards incorporated
t her eunder . 2
We have consistently denied constitutional challenges to
marital classifications in the tax code. These have incl uded
chal | enges brought by di sadvantaged marri ed taxpayers,?® see

DeMars v. Conmmi ssioner, 79 T.C 247 (1982); Druker v.

Commi ssioner, 77 T.C 867 (1981), affd. on this issue and revd.

in part 697 F.2d 46 (2d Cr. 1982); Brady v. Conm ssioner, T.C

Meno. 1983-163, affd. w thout published opinion 729 F.2d 1445 (3d

Cir. 1984), as well as by disadvantaged singles, see Kellens v.

Comm ssioner, 58 T.C. 556 (1972), affd. per curiam474 F.2d 1399

(2d Gr. 1973). Oher Federal courts have simlarly upheld
marital classifications in the tax code. See, e.g., Mpes v.

United States, 217 C&. d. 115, 576 F.2d 896 (1978); Jansen v.

United States, 441 F. Supp. 20 (D. Mnn. 1977), affd. per curiam

567 F.2d 828 (8th G r. 1977); Johnson v. United States, 422 F

2The equal protection principles of the Fourteenth Anmendnent
are enconpassed within the Fifth Anmendnent as applied to Federal
| egi slation. See, e.g., Winberger v. Wesenfeld, 420 U S. 636,
638 n.2 (1975); Ham lton v. Conm ssioner, 68 T.C. 603, 606
(1977).

3Bei ng accorded narried status under the tax code is not
al ways favorable. See U S. Ceneral Accounting Ofice, |Inconme Tax
Treatment of Married and Single Individuals (Pub. No. GAQ GGD 96-
175) (1996) (describing provisions in the tax code favoring
singl e taxpayers over married taxpayers and vice versa); see also
Cohen & Morris, “Tax |Issues From ‘ Fat her Knows Best’ To ‘ Heat her
Has Two Momm es’”, 84 Tax Notes 1309 (Aug. 30, 1999) (descri bing
the tax advantages and tax planning opportunities available to
nonmarried coupl es).
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Supp. 958 (N.D. Ind. 1976), affd. per curiamsub nom Barter V.

United States, 550 F.2d 1239 (7th Gr. 1977).

Petitioner seeks to add a new gloss to these old chall enges
by identifying singles who share assets and i ncome (whom he
| abel s “economi c partners”) as a distinct class of taxpayers
di sadvantaged by marital classifications. For the reasons set
forth below, we hold the tax code’ s distinctions between married
taxpayers and unmarried econom c partners to be constitutionally
valid.

I n eval uati ng whether a statutory classification violates
equal protection, we generally apply a rational basis standard.

See Regan v. Taxation Wth Representation, 461 U S. 540, 547

(1983). W apply a higher standard of reviewonly if it is found
that the statute (1) inpermssibly interferes with the exercise
of a fundanental right or (2) enploys a suspect classification,

such as race. See, e.g., i1d.; Harris v. MRae, 448 U S. 297, 322

(1980). Neither of these exceptions applies.

Petitioner does not directly identify any fundanmental right
i npeded by the use of marital classifications in the tax code.
Petitioner cites commentary addressing the right to marry.
However, a law is considered to burden the right to marry only
where the obstacle to marriage i nposed by the | aw operates to
preclude marriage entirely for a certain class of persons. See

DeMars v. Commi ssioner, supra at 250. The classifications at
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issue in this case are a consequence, not a cause, of
petitioner’s nonmarried status, and thus do not burden the right

to marry. See Druker v. Conmm ssioner, 697 F.2d at 50.

The marital classifications at issue also do not affect
petitioner as a nenber of a suspect class. Petitioner clains
di scrimnation not as a honosexual but as a person who shares
assets and inconme with soneone who is not his |egal spouse.
Petitioner therefore places hinself in a class that includes
nonmarried couples of the opposite sex, famly nenbers, and
friends. W are aware of no authority that woul d render such
group a suspect class.*

Under the rational basis standard, a chall enged
classification is valid if rationally related to a legitimte

governnental interest. See Cty of Ceburne v. deburne Living

ar., Inc., 473 U S. 432, 440 (1985); Gty of New Ol eans v.

Dukes, 427 U.S. 297, 303 (1976). In Kellens v. Conm ssioner, 58

T.C. 556 (1972), affd. 474 F.2d 1399 (2d Cr. 1973), we addressed

the constitutionality of the application of single return rates

“Petitioner clains that the Federal tax |laws specifically
began to target honpbsexuals as a group after the enactnent of the
Def ense of Marriage Act (DOWVA), Pub. L. 104-199, 110 Stat. 2419
(1996). That |aw defines “marriage” in any act of Congress
(which woul d include the Federal tax code) as a | egal union
“bet ween one man and one wonman” as husband and wife. The DOVA
al so defines the word “spouse” to nean only a person of the
“opposite sex” who is a husband or wife. W decline to pass on
the constitutionality of the DOVA because it was not effective
for the years at issue in this case.
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w thout the inconme-splitting benefit available to married
taxpayers. W held therein that the classification between

marri ed and single taxpayers is founded upon a rational basis and
was a perm ssible attenpt to account for the greater financial
burdens of married taxpayers and to equalize geographically their
tax treatnment.® See id. at 558-559.

Qur holding in Kellens is of no | ess application here.
Congress had a rational basis for adopting narital
classifications in the tax code. That conclusion is not altered
by petitioner’s claimthat there are additional classifications
that coul d have been nade. Undoubtedly, certain inequalities
persi sted between nmarried taxpayers and unmarried econom c
partners follow ng the enactnment of the joint filing provisions.
However, | egislatures have especially broad latitude in creating
classification and distinctions in tax statutes. See Regan v.

Taxation Wth Representation, supra at 547. Mor eover, “reform

may take one step at a tine, addressing itself to the phase of
t he probl em which seens nost acute to the legislative mnd.”

WIllianson v. Lee Optical Co., 348 U. S. 483, 489 (1955).

Prior to 1948 each individual was taxed on his or her own
i nconme regardless of marital status. However, under the Suprene
Court’s decision in Poe v. Seaborn, 282 U S. 101 (1930), married
couples in community property States were permtted to split
their conmmunity incone evenly for Federal tax purposes regardless
of the anpbunts each actually earned. See Kellens v.
Comm ssioner, 58 T.C. 556, 558-559 (1972), affd. per curiam 474
F.2d 1399 (2d Gr. 1973).
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Wil e petitioner makes several argunents on policy and
soci ol ogi cal grounds, in the face of the cases cited above to the
contrary, they have no | egal bearing on the issues in this case.
Whet her policy considerations warrant narrow ng of the gap
between the tax treatnment of married taxpayers and honosexual and
ot her nonmarried economc partners is for Congress to determ ne
inlight of all the relevant |egislative considerations. See

Druker v. Commi ssioner, 697 F.2d at b51.

Accordingly, we sustain the deficiencies determ ned by
respondent . ©

2. Addition to Tax Under Section 6651(a)(1)

Respondent determ ned additions to tax under section 6651(a)
for petitioner’s failure to file his 1986 through 1995 Feder al
income tax returns. |In order to avoid this addition to tax,
petitioner must prove that his failure to file was: (1) Due to
reasonabl e cause and (2) not due to willful neglect. See sec.

6651(a); Rule 142(a); United States v. Boyle, 469 U S. 241, 245

W al so note that petitioner, as a nonfiler, would not be
entitled to the relief he now seeks even if he had been married
at the relevant tines. Married taxpayers who fail to file
returns are not entitled to application of the married filing
jointly tax rates. See Martinez v. Conmm ssioner, T.C Meno.
1998-199, affd. w thout published opinion (5th Gr. 1998);
Collins v. Comm ssioner, T.C Meno. 1994-409; Ebert v.

Comm ssioner, T.C Meno. 1991-629, affd. w thout published

opi nion 986 F.2d 1427 (10th Cr. 1993); Hess v. Comm ssioner,
T.C. Meno. 1989-167; see also Phillips v. Conmm ssioner, 86 T.C
433, 441 n.7 (1986), affd. in part and revd. in part 851 F.2d
1492 (D.C. Cir. 1988).
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(1985); United States v. Nordbrock, 38 F.3d 440 (9th Cr. 1994).

Afailure to file a tinely Federal incone tax return is due to
reasonabl e cause if the taxpayer exercised ordinary busi ness care
and prudence and, nevertheless, was unable to file the return
within the prescribed tine. See sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs. WIIful neglect neans a conscious, intentional

failure to file or reckless indifference. See United States V.

Boyl e, supra at 245.

Petitioner has offered no evidence to show that his failure
to file was due to reasonabl e cause and not wllful neglect. The
evidence is clear that petitioner’s actions were deliberate,
intentional, and in conplete disregard of the statutes and
respondent’s regulations. Petitioner made no attenpt to file an
authentic tax return for any of the years at issue.

Petitioner offers the “excuse” that his nonfiling was as an
act of “non-violent civil disobedience” on a “human rights

issue”. As we stated in Klunder v. Comm ssioner, T.C. Meno.

1991-489: “Petitioner wants the best of both worlds, to civilly
di sobey and al so to be absol ved of the additions to tax.”

Whet her or not petitioner considers his nonfiling an act of civil
di sobedi ence, he nust accept the consequences of actions

knowi ngly taken. See Kahn v. United States, 753 F.2d 1208, 1215-

1216 (3d Cir. 1985); United States v. Mlinowski, 472 F.2d 850,
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857 (3d Cir. 1973); Reiff v. Conm ssioner, 77 T.C 1169, 1177,

1180 (1981).
Accordingly, we sustain respondent’s determ nati on under
section 6651(a)(1l) for the taxable years in issue.

3. Addition to Tax Under Section 6654(a)

Respondent further determ ned an addition to tax under
section 6654(a) for each of the years in issue, asserting that
petitioner failed to pay estimated tax. Section 6654(a)
provides for an addition to tax “in the case of any underpaynent
of estimated tax by an individual”. Estimted incone tax
paynents are used to provide for current paynment of inconme taxes
not collected through withholding. Generally, this addition to
tax is mandatory, and there is no exception for reasonabl e cause.

See Recklitis v. Conm ssioner, 91 T.C 874, 913 (1988);

G osshandler v. Conm ssioner, 75 T.C. 1, 20-21 (1980). However,

no addition to tax is inposed if one of the exceptions contained

in section 6654 is net. See Recklitis v. Conm ssioner, supra at

913.

Petitioner has offered no evidence to show that any of the
statutory exceptions apply. Accordingly, we sustain respondent’s
determ nati on under section 6654(a) for the taxable years in
i ssue.

We have reviewed petitioner’s other argunents and find them

to be irrelevant or without nerit.
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Deci sion will be entered for

r espondent .




